






NORTHWEST AREA WATER Construction of the Northwest Area

SUPPLY (NAWS) PROJECT - Water Supply project is currently
AUTHORTZATTON TO EXECUTE enjoined by a federal court order, which
MEMORANDUM OF UNDERSIANDTNG was originally issued in 2005 and modi-
W|TH RESPECT TO DESIGN AND PRE- fied on March 1, 2013. The litigation
CONSIRUCTION OF BIOTA WATER schedule has been finalized and accept-
TREATMENT PLANT ed by the District Court of
(SWC Project No. 237-04) Columbia. lncluded in the filing schedule

is a Motion to ModifY lnjunction
pendente tite to be filed March 1, 2016 by the State of North Dakota through the State
Water Commission as defendant-intervenor. The purpose of the modification of the
injunction is to allow design work and pre-construction activities to commence on the
project's biota water treatment plant prior to the injunction being permanently lifted or
the litigation being otherwise resolved due to the anticipated length of time required for
the design of the facility. The project's consultant engineer estimates the design cost at

$5,000,000 with an estimated design timeframe of 86 weeks. The Bureau of
Reclamation will be involved in the design due to the federal responsibility to ensure
compliance with the Record of Decision and the Boundary Waters Treaty Act.

The legal counsel for the parties have
indicated a Memorandum of Undeistanding (MOU) covering the intent of both the

defendant and defendant-intervenor and their respective roles is necessary prior to the

motion being filed with the court. The proposed draft Memorandum of Understanding
between the State of North Dakota and the Bureau of Reclamation with respect to
design and pre-construction of the Northwest Area Water Supply project biota water
treatment plant was presented to the State Water Commission.

The objectives identified in the MOU

were explained, and the discussion noted that if the court grants the state permission to
undertake the design work for the biota water treatment plant, the state will expend only

state and local funds and will assume all financial responsibility associated with this
work until the injunction is lifted or the litigation is othenryise resolved.

The project was intended to be funded

on a cost share basis with 65 percent federal funds authorized under the Dakota Water
Resources Act of 2000 through the Municipal, Rural and lndustrial Water Supply
program, and 35 percent local funds. The city of Minot has committed, through a cost
shaie agreement, to fund the local share through a 1 percent city sales tax. Because of
the legal challenges facing the project and difficulties in the federal funding situations,
the State Water Commission has continued to advance the project with state funds. Any
design and pre-construction activity after the injunction is permanently lifted or the
litigation is otherwise resolved would become eligible for federal cost share. The state
expects the Bureau of Reclamation to resume its role as a cost share partner once the
injunction is lifted or the litigation is othenruise resolved.
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Memorandum of Understanding Between the
State of North Dakota and the Bureau of Reclamation
W¡th respect to Design and Pre'Construction of the

Northwest Area Water Supply (NAWS) Biota Water Treatment Plant

The parties to this agreement are the State of North Dakota, represented by the

Garrison Diversion Conservancy District and the North Dakota State Water Commission
(State) and the Bureau of Reclamation (Reclamation). The Parties mutually agree that:

. ln accordance with the Dakota Water Resources Act of 2000, Reclamation has

responsibilities to meet the requirements of the Boundary Waters Treaty Act
(Treaty) and for construction, operation, maintenance, and replacement of water

treatment and related facilities attributable to meeting the requirements of the

Treaty.
. Reclamation is also responsible for assuring compliance with the Record of

Decision (dated August 21, 2015) and Final Supplemental EIS for the NAWS

project.
. Design and pre-construction activities of systems and facilities withín the NAWS

Biota Water Treatment Plant (WTP) relating to Treaty and Record of Decision

compliance will be subject to additional review and further participation by

Reclamation beyond that required under Cooperative Agreement No.

R124C60014 for the Construction of the ND State MR&l Program.
. NAWS construction is currently enjoined by a federal court order originally issued

in 2005 and modified most recently on March 1, 2013 (NAWS injunction). The

State intends to seek permission from the couft to undertake design work for the

Biota WTP during the pendency of the NAWS injunction'
. Should the court grant the State permission to undeftake design work for the

Biota WTP, the State will use only State and Local funds and will assume all

financial responsibility associated with this work until the NAWS injunction is
lifted or the litigation is othen¡vise resolved'

. The State will not, at any time in the future, seek federal reimbursement for the

cost of the design and preconstruction activities for the Biota WTP performed

before the NAWS injunction is lifted or the litigation is othen¡rise resolved. The

State expects Reclamation to resume its role as a cost share partner once the

NAWS injunction is lifted or the litigation is otherwise resolved.
. Reclamation and the State will follow the review and approval process

associated with Cooperative Agreement No. R124C60014 for all of this work,

including the additíonal reviews and studies listed below to assure that all design

and pre-construction activities taking place after the injunction is lifted or litigation

othenryise resolved would be allowable, allocable, and reasonable.
. The State will provide the scope of work, 30o/o, 600/0, 90yo, and final designs for

Reclamation's review and approval. The State and Reclamation will participate

in design meetings with the State's selected consulting firm(s) pedorming the

designs.
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The State will participate with Reclamation to complete Value Studies and
Design, Estimating, and Construction reviews as required by Reclamation policy
prior to final design.
The State and Reclamation intend to enter into cooperative agreement(s) that
define the roles and responsibilities for the construction and operation and
maintenance phases of the Biota WTP.

Duane DeKrey
General Manager
Garrison Diversion Conservancy District

Todd Sando, P.E.
Chief Engineer and Secretary
North Dakota State Water Commission

David Rosenkrance
Dakotas Area Manager
Bureau of Reclamation

Date

Date

Date
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NonrH DAKOTA SrErN WNINR CONIMISSION

Cosr-SHARE Porrcv, PnocEDURn, ANo
GnNnn¡r RneUIREMENTS

The State Water Commission has adopted this policy to support local sponsors in development of
sustainable water related projects in North Dakota. This policy teflects the State Water
Commission's cost-share pdorities and provides basic tequitements fot all projects consideted for
prtoräzatson during the agency's budgeting process. Ptojects and studies that receive cost-share

funding ftom the agency's appropriated funds ate consistent with the public interest. The State
rùØater Commission values and relies on local sporisors and their paticþation to assure on-the-
ground support for projects and prudent expenditure of funding for evaluations and project
construction. It is the policy of the State 

'\X/ater Commission that only the items desctibed in this

document will be etigible for cost-share upon approval by the State \ùØater Commission, unless

specifica\ authorized by State'Water Comrnission action.

I. DerrNrtroNs ErrcrsIlITv
A. CoNsrnuCTIoN COsf s include earthwork, concrete, ¡¡eþilization and

¿.6qþilization, dewatering, matedals, seeding, rip-rap, crop damages, te-routing
electrical transmission lines, moving storm and satitary seu/er system and other
undetground utilities and conveyafice systems affected by construction, mitigation
required by law related to the consttuction contract, irdgation supply wotks, and

other items and services provided by the contractor. Construction costs ate only
eligible for cost-share if incurred aftet State Water Commission approval and if the
local sponsor has complied with Noth Dakota Century Code (Ì'J.D.C.C.) in
soliciting and awarding bids and conttacts, and complied with all applicable federal,

state, and local laws.

Cost-SH¡.nn is gra;nt or loan funds provided through the State Water
Commission.

ENcTNBBRING Snnvrces include pre-construction and constructlon
engineering. Pre-consftuction engineering is the engineedng necessary to develop

plans and specifications for permitting and consftuction of a project including
preliminary and final desþ, rrratenal testing, flood insutance studies, hydrauìic
models, and geotechnical investigations. Construction engineering is the engineering

necessary to build the project desþed in the pre-construction phase including
construction conttact management, and ptoject inspection. Administtative and

support services not specific to the approved project are not engineering services.

Engineedng services are eligible costs if incurred aftet State Water Comrnission

approval. If cost-share is expected to be greatet than $25,000, the local sponsor
must follow the engineering selection process in NDCC 54-44.7 and ptovide a copy

of the selection committee report to the Chief Engineer. The local sponsor will be

considered to have complied with this tequirement if they have completed this

B.
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selection process for a genetal engineering services agreement at least once every
three years and have formally assþed work to a fitm ot ftms under an agreement.

The local sponsor must inform the Chief Engineer of any change in the provider of
general engineering services.

INTpnOvSMENTS are construction related projects that upgrade a faciJity to
ptovide increased efficiency or capzcíty. Improvements do not include any activities

that are maintenance, replacement, of reconstfucfon.

INnrrcrnl-E ITEMS excluded from cost-share include:

1 Administtative and easement costs, including those related to permits;

2 Propetry acquisitions, property surveys, and legal expefÌses unless specifica\
identifred as eligible within the Flood Recovery Property Acquisition Progtam,
the Flood Protection Progtam, ot the rü(/ater Retention Ptojects;

3 'VØork and costs incured prior to a cost-shate approval date, except for
emetgencies as detetmined by the Chief Engineet;

4 Project telated operation and regulat malntenance costs;

5 Funding contributions provided by fedetal, othet state, or other North Dakota
state entities that supplant costs;

6 Work incured outside the scope of the approved study or ptoject.

EXp¡.NSf ONS are construction telated projects that increase the project 
^re 

ot
users served. Expansions do not include maintenance, replacement, or
reconstruction activities.

Locer SpoNson is the entity submitting a cost-share applicâtion and must be

a political subdivision, stâte entity, ot commission legislativeþ granted North Dakota
recognition that applies the necessary local share of funding to match State'V7ater

Commission cost-shate. They provide ditection for studies and ptojects, public
point of contact for communication on public benefits and local concetns, and

acquire necessary petmits and rights-of-way.

Rncur-en M¡TNTeNANCE Cosrs include notmal repairs and general upkeep of
facilities to allow facilities to continue proper opetation and function. These
maintenance items occur on a regular or annual basis. Regulat maintenance activities
simply help ensure the asset will remain serviceable throughout its originally
predicted useful life.

Pnocneu is a subcategory of cost-shate that is typically associated with a federal
initiative and may cover all phases of a study or implementation of a ptoject.

J. PnO¡eCf is the watet-telated construction activity

ExtneonDrNARy MelNtnNnNcE CosTS include the repair or replacement of
portions of facilities or components that extends the overall life of the system or
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components that ate above and beyond regulat ot normal maintenance.
Extraordinaty matntetance activities extend the asset's useful life beyond its
odginally ptedicted useful life.

L. SusterN¡.n LE OrERÁ.TI oN, MAINT ENANcE, AND Repl¡.c Bvr ENT PLAN
is a descrþtion of the anticþated operation, maintenance, and teplacement costs

with a statement that the opetation, maintenance, and replacement of the ptoject will
be sustainable by the local sponsor. Fot water supply ptojects, a summary of the
ptoject sponsor's Capttal Improvement Fund must also be included.

M. C¡prr¡r IltpRot¡eÀ,IENT FUND is money set aside using a portion of user fees for
futute asset replacement and a cost share application shall include documentation of
the following:

1,. Current capitalimprovement fund balarce
2. Existing and new assets

3. Replacement cost of assets

4. Average life of âssets

5. Curent and future monthly teserve per user

II. Cosr-SrrARE AppLrcATroN ANo Appnov¡.L PRocEDURES. The state
rùØater Commission will not consider any cost-shate applications for water related projects
or studies unless the local sponsor fust makes an appltcatton to the Chief Engineer. No
funds will be used in violation of Article X, S 18 of the Noth Dakota Constitution (Anti-
Gift Clause).

A. Appr,IC¡.uON REQUIRED. An application for cost-share is required in all cases

and must be submitted by the local sponsor on the State Water Commission Cost-
Share Application fotm. Applications for cost-shate are accepted at any itlrae.

Applications received less than 30 days before a State Water Commission meeting
will not be considered at that meeting and will be held for consideration at a futute
meetìng. The application form is maintained and updated by the Chief Engineet and
must include the following:

1 Category of cost-share activity
2 Location of the proposed project or study area

3 Descrþtion, purpose, goal, objective, nattatfve of the proposed activities
4 Delineation of costs

5 Potentizl fedetal, other state, or other Notth Dakota state entity participation
6 Engineering plans, if applicable
7 Status of requited permitting
8 Potentialterrttotial sewice area conflicts or sewice areà 

^grcements, 
if applicable

9 Sustainable opetation, maintenance, and teplacement plan for projects
10 Additional infotmation as deemed apptopriate by the Chief Engineer
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Applications fot cost-share are sepârâte and distinct ftom the State Water
Commission biennial project information collection effort that is part of the

budgeting process and published as the State \ü7ater Plan. All local sponsors are

encouraged to submit project and study ßnaniln'l needs for the State Watet PIan.

Projects and studies not submitted as part of the State Water Plan development
process may be held until action can be taken on those that were included dudng
budgeting, unless determined to be an emergency that ditectly impacts human health

and safety or that are a ditect tesult of a natrttal disaster.

Pnn-Appr,IcATIoN. A pte-application process is allowed for cost-shate of
assessment projects. This process will require the local sponsor to submit abnef
narraldve of the project, preliminary desþs, and a delineation of costs. The Chief
Engineer will then review the matenal presented, make a deterrnnation of ptoject
eligibility, and estimate the cost-share funding the project m^y anticipate receiving.
,{. project eligibility letter will then be sent to the local sponsor noting the petcent of
cost-share assistance that may be expected on eligible items as well as listing those
items that are not considered to be eligible costs. In addition, the project eligibility
letter will state that the Chief Engineer will tecommend approval when all cost-shate
requirements are addressed. The local sponsor m^y use the ptoiect eligibility letter
to develop a project budget fot use in the âssessment voting process. lJpon
completion of the assessment vote and all other tequirements an application for
cost-share can be submitted.

Revrew. Upon receiving an apphcatson for cost-share, the Chief Engineer will
review the application and accompanying information. If the Chief Engineer is

satisfied that the proposal meets all requirements, the Chief Engineer will present
the application along with a recommendation to the State rWater Commission for its
action. The Chief Engineet's teview of the application will include the following
items and any other considerations that the Chief Engineer deems necessary and

apptopriate.

1 Applicable engineering plans;
2 Field inspection, if deemed necessalT by the Chief Engineer;

3 The percent and limit of proposed cost-share determined by category of cost-

share activity and eligible expenses;

4 Assurance of sustainable opetation, maintenance, and replacement of project
facilities by the local sponsor;

5 Status of permitting and serwice 
^rea 

agreerr:ents;

6 Available funding in the State Water Commission budget, if in the State rù(/atet

Plan, and a prtonty ranking when appropriate.

For cost-share apphczttons over $100 million, additional information requested by

the State Watet Commission will be used to detetmine cost-share.

The Chief Engineer is authorized to apptove cost-share up to $75,000 in state funds

and also approve cost overruns up to $75,000 in state funds without State Water
Commission action.
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NOtrcn. The Chief Engineer will give notice to local sponsors when their

application for cost-share is placed on the tentative agenda of the State Water

Commission's next meeting.

AcnBBvrnNT AND DrstnrnuTloN oF FUNDS. No funds will be disbursed

until the State l'Water Commission and local sponsor have enteted into an agreement

for cost-share parttcipation. No agreement fot construction funding will be entered

into until all tequired State Engineet permits have been acquited.

For construction projects, the agreement will addtess indemnifrcation and vicarious

liability language. The local sponsor must tequite that the local sponsor and the

state be made an additional insured on the contractot's commetcial general liability
policy including any excess policies, to the extent applicable. The levels and types of
insurance requited ln 

^ny 
contract must be reviewed and agteed to by the Chief

Engineer. The locai sponsor may not agree to any provision that indemnifies or
limits the liabiJity of a contractor.

For any property acquisition, the agreement will speci$' that if the ptoperty is later

sold, the local sponsor is required to reimbutse the Commission the petcent of sale

price equal to the percent of original cost-shate.

The Chief Engineer may make parlúal payment of cost-sharing funds as deemed

appropriate. Upon notice by the local spons or that all work or construction has been

completed, the Chief Engineer may conduct a final field inspection. If the Chief
Engineer is satisfred that the wotk has been completed in accordance with the

agreement, the final payment will be disbursed to the local sponsot, less any parttal

pâyment pteviously made.

LrtrCetrON. If a project submitted for cost-share is the subject of litigation, the

application may be deferred until the litigation is resolved. If a project approved for
cost-share becomes the subject of litigation befote all funds have been disbutsed, the

Chief Engineer may withhold funds until the litigation is resolved. Litigation for this

policy is defined as legal action that would materially affect the ability of the local

sponsor to constfuct the ptoject; that would delay consffuction such that the

authorized funds could not be spent; ot is between political subdivisions related to

the project.

III. COST'-SH¡RE CATECORIES. The State Water Commission supports the following

categories of projects and studies for cost-shate. Engineering expenses related to
construction are cost-shared at the same percent as the construction costs when apptoved

by the State \ü/ater Commission.

A. PRE-coNSTRUcTroN EXPENSES. The State Water Commission supports local

sponsof development of feasibiJity studies, engineedng desþs, and mapping as paft
of pre-construction activities to develop support for projects within this cost-shate

policy. Pre-construction expenses approved by the State Water Commission are

cost-shated up to 35 pelcent. The following projects and studies are eligible.
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L Feasibility studies to identify water related ptoblems, evaluate options to solve or
alleviate the problems based on technical and financial feasibilitl, and provide
tecommendation and cost estimate, of the best option to pursue.

2 Engineering desþ to develop plans and specifications for petmitting and

construction of a ptoject, including associated cultural resource and

atcheological studies.

3 Mapping and surveying to gathet data for a specific task such as flood insutance

studies and flood plain mapping, LiD,\R acquisition, and flood imagery

attaintnent, which are valuable to m^fl^g.l:g wâter resources.

Copies of the deliverables must be provided to the Chief Engineer upon completion.
The Chief Engineer will determine the payment schedule and intedm progress report
requirements.

B. W¡.rnR Suppr,v

1 WnrBR SuppLY Pno¡ecr. The State'\X/ater Commission supports water
supply efforts and will use a grant and loan program. The local sPonsor may

apply forwater supply funding, and the application will be reviewed to
determine project priority. Projects within c tegory (1) may be consideted for
grant funding up to 75 percent cost-share. Projects in category (2) may be

considered for grant funding up to 60 percent of cost-shate. Grant funding
within category (3) will be on a case-by-case basis. Ptojects within categories (1)

through (4) may be considered fot loan funding. Aftet cost-share for grant
funding has been determined, the local sponsor may be consideted for loan
funding in addition to the grant funding. The combination of gtant and loan
funding will not exceed B0 percent from the State \X/atet Commission.

(1) In most cases a75o/o cost-share is intended to address imptovements to
meet primary drinking wâter standards ot expansion into new rural water
service ateas. Factots considered include:

(a) Connection of communities to the regional system as part of this
expansion as determined by the Chief Engineer.

þ) !øillitg"ess of water users at far reaches of the system to pay

additional costs for wâter service as an indicator of greater need for
access to water and local cornmitment in the project as detetmined by
the Chief Engineer.
(c) Affotdable and sustainable water r^te 

^s 
determined by the Chief

Engineer.

Lower rates of cost-shate up to 60% may be rnade available to address other
necessary improvements in rutal water systems as defined in 1-D.

(2) Supports improvements or connection of new customers within the

existing serwice area of a municþal wâter system. Population growth and

affordabiJity may be used in prioritizing projects in this category.



c.

(3) \X/atet treâtment imptovements thât address impacts from other State
rùØater Commission ptojects. Grant funding is based on level of impact as

determined by the State Watet Commission.

(4) Addresses exttaordinary repzus or teplacement needs of awater supply
system due to damages froma recent natural disastet.

Debt per czprta, either actrtal or anütpated, may be used as an additional
detetminant of financial need.

'Water Depots for industtial use teceiving'water from facilities constructed using
State $Vater Comrnission funding or loans have the following additional
requfements:

a) Domestic water supply has priority over industrial water supply in times
of shortage. This must be explicit in the w^ter service contracts with
industrial users.

b) If water service will be conüacted, public notice of availability of water
sewice contracts is required when the depot becomes operational.

c) '\ portion of the wâter supply 
^t ^ny 

depot must be avatlable on a non-
conttacted basis fot public access.

2 MuNrcrper, RURAL, AND INDUSTRIAL Wnren Supplv Pnocn¡v. The
Municipal, Rural, and Industrial \ùØater Supply Progtam, which uses federal funds,
is administered according to North Dakota Administtative Code Ärticle 89-12.

3 DnoucHT DrsasrER LIvESTocK WATER SUPILY Pno¡ecr AssrsteNce
Pnocnervr. This program is to ptovide assistance with watet supply for
livestock impacted dudng dtought declarations and is administeted according to
North Dakota Administrative Code Article 89-11.

Frooo CoNrnoL. The State \X/ater Commissioîmay provide cost-share for
eligible items of flood control projects protecting communities ftom flooding and
may include the repair of dams that provide a flood control benefit.

1 Frooo RBcoveny PRopERTyAceUISITIoN GneNt Pnocn¡vr. This
program is used to assist local sponsors with flood recovery expenses that
ptovide long tetm flood damage reduction benefits thtough putchase and
r:emoval of sttuctures in ateas where flood damage has occurred. All contracted
ç6s¡5 rlirectly associated with the acquisition will be considered eligible for cost-
share. Contracted costs may include: appraisals, legal fees (title and abstract
search ot update, etc.), property survey, closing costs, hazardous materials
abatement needs (asbestos, lead paint, etc.), and site testotation.



The State rWater Commissioîrrray ptovide cost-share of the eligible costs of
approved flood tecovely expenses that provide long term flood reduction
benefrts based on the following criteria and pdority otdet:

a) Local Sponsor has flood damage and ptoperty m^y be needed fot
construction of temporzLry or long-term flood control projects, may be

cost-shared up to 75 percent.

b) Local Sponsor has flood damage and property would increase

conveyance ot ptovide other flood control benefits, may be cost-shared

up to 60 percent.

Priot to upplytng fot assistance, the local sponsor must adopt and provide to the

Chief Engineer an acquisition plan (similat to plans tequired by Hazard
Mitigation Grant Program (HMGP) that includes the descrþtion and map of
properties to be acquired, the estimated cost of property acquisition including
contÍact costs, removal of structutes, the benefit of acquiring the ptopetties, and
information regarding the ineligibility for HMGP funding. Propetty eligible for
HMGP funding is not eligible for this program. The acquisition plan must also

include a desctþtion of how the local sponsor will insure thete is not a

duplication of benefrts.

Over the long-tetm development of a flood conttol project following a

voluntary acquisition prograLm, the local sponsor's governing body must
officially adopt a flood risk reduction plan or ptoposal including the flow to be
mitigated. The flow used to develop the flood risk teduction plan must be

included in zontng discussions to limit new development on other flood-ptone
property. An excerpt of the meeting minutes documenting the local sPonsor's

official action must be provided to the Chief Engineer.

Local sponsor must fund the local share for acquisitions; this requirement will
not be waived. Federal funds are considered "loc l" fot this program if they are

entirely undet the authodty and control of the local sponsot.

The local sponsor must include a pelpetual resftictive covenant similar to the
restrictions tequired by the federal HMGP funding with the additional
exceptions being that the property may be utilzed fot flood control structures

and telated infrasttuctute, paved sutfaces, and bridges. These covenants must
be tecorded eithet in the deed or in a restrictive covenant that would apply to
multþle deeds.

The local sponsor must provide justificatiorr, 
^ccept^ble 

to the Chief Engineer,

describing the property's ineligibility to teceive fedetal HMGP funding. This is
not meant to requìre submission and teiection by the federal government, but
ratber an explanation of why the ptoperty would not be eligible for federal
funding. Example explanations include: permanent flood control structutes may

be built on the property; project will not achieve required benefit-cost analysis to
support HMGP eligibiJity; or lack of avatfable HMGP funding. If inabiJity to
receive fedetal funding is not shown to the satisfaction of the Chief Engineet,
following consultation with the North Dakota Department of Emergency



Sewi.ces, the cost-sharc apphcalj.on will be returned to the local sponsor for
submittal for federal funding priot to use of these funds.

2 Frooo PnotectloN PRocRAM. This program supports local sponsor
efforts to prevent future property damage due to flood events. The State \Øater
Commission may ptovide cost-shate grants fot up to 60 percent of eligible costs.

For projects with federal participation, the cost-share may be up to 50 percent of
eligible costs.

The cost-share apphcattorì must include the return interval or desþ flow fot
which the structure will ptovide protection. Local shate must be provided on a

timely basis. The State Water Comrnission m^y lend a portion of the local share

based on demonstrated financial need.

Ptoperty acquisition costs limited to the putchase ptice of the ptoperty that is
not eligible fot HMGP funding and within the footpdnt of a project may be

eligible under this ptogram. The local sponsor must include a perpetual
restrictive covenant on any properties putchased under this program similar to
the restrictions required by the fedetal HMGP funding with the additional
exceptions being that the property may be utilized for flood control structures
and related inftastructure, paved surfaces, and bridges. These covenants must be

recorded eithet in the deed or in a testtictive covenant that would apply to
multiple deeds.

3 FEMA Lnvee Svsreu AccnportarloN Pnocn¡.u. The State \X/ater

Commissiorr m^y ptovide cost-share up to 60 percent for eligible serwices fot
FEMA 44 CtrR 65.10 flood control or reduction levee system certification
analysis. The analysis is tequired for FEMA to accredit the levee system for
flood insurance mapping purposes. Typical eligible costs include site visits and
field surveys to include ftavel expenses, hydraulic evaluations, closute
evaluations, geotechni cal ev aluadons, emb ankment ptotection, s oils
investigations, interior dtainage evaluations, internal dratnage hydtology and
hydtaulic reports, system modifications, break-out flows and all othet
engineering services tequited by trEMA. The analysis will tesult in a

comprehensive repott to be submitted to F'EMA and the Chief Engineer.

,\dministrative costs to gather existing infotmation or to recreate required
documents, maintenance and operations plans and updates, and emetgency
warning systems implementation ate not eligible.

4 Dnu Seretv AND EMERGENcy ActIoN PreNs. The State Water
Commission supports dam safety including repairs and temovals, as well as

emergency action plans. The State \Vatet Commission may provide cost-share
for up to 75 percent of the eligible items fot dam safety rcpatr projects and dam
breach or removal proiects. Dam safety repau projects that are funded with
federal or other 

^gency 
funds may be cost-shared up to 75 percent of the eligible

non-matched costs. The intent of these projects is to tetutn the dam to a state of
being safe from the condition of failure, damage, eror, accidents, harm or other
events th'at are considered non-desirable. The State 1üØatet Commission may
lend a portion of the local share based on demonstrated financial need.
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The State \X/ater Commission m^y provide cost-shate up to 80 percent, fot
emergency action plans (EÂPs) of each dam classified as high ot medium
significant hazard. The cost of a dam bteak model is only eligible for
reimbutsement for dams classified as a high hazard.

5 WnrBR RETENTIoN PRoJECTS. The goal of water retention projects is to
reduce flood damages by storing floodwater upstream of areas prone to flood
damage. The State \ü/ater Commission may provide cost-shate up to 60 percent
of eligible costs for flood retention projects including putchase price of the

property. For ptojects with fedetal particþation, the cost-shate may be up to 50

percent. rü(/ater retention structures constructed with State V7atet Commission
cost-share must meet state dam safety requirements, including the potential of
cascade failute. Â hydrologic analysis including the operation plan, quantifying
the flood reduction benefits fot 25,50, and 100-yex events must be submitted
with the cost-share application.

6 SNnccING aND CI-nnRlNc Pno¡ecrs. Snagging and clearing projects consist
of the removal and disposal of fallen trees and associated debris encounteted
within ot along the channel. Snagging and cleadng projects are intended to
prevent damage to sttuctutes such as bridges, and maintain the hydtaulic
capzciry of the channel during flood flows. The State 'Water Commission may

provide cost-share for up to 50 percent of the eligible items for snagging and

clearing as well 
^s 

àrry sediment that has accumulated in the immediate vicinity of
snags and any trees in imminent danger of falling in the channel on watercouïses
as defined in N.D.C.C. S 61-01-06. Items that are not eligible include snagging

and clearing of man-made channels; the dtedging of watetcourses for sediment
removal; the cleadng and grubbing of cattals and othet plant vegetation; ot the

temoval of any othet unwanted materials.

Run¡l FrOoo CoNtnOr. The pdmary purpose of rural flood conttol
projects is to manage tunoff or dtainage from agricultural soutces or to provide
flood control in a rural setting. Tlpically, tutal flood conttol ptojects consist of
drains, channels, diversion ditches, ot dng dikes. Items that are not eligible include
projects that are managingrunoff ot dtainage from residential or utban sources.

1. DnuNS, CHANNELS, oR DIvensroN Pno¡ecrs. These projects are

intended to improve the dtainage and managemeflt of nrnoff ftom agticultural
sources. The State Water Commission may ptovide cost-shate up to 45 percent
of the eligible items for the consttuction of drains, channels, ot diversion
ditches. Expansions and imptovements may be cost-shated on the basis of
increased dtainage capaciry achieved ot increased area sewed. Construction costs

for public road crossings that are tntegral to the ptoject are eligible for cost-shate
as defined in N.D.C.C. S 61-21-31 and 61,-27-32. If an assessment-based rutal
flood control project involves multþle districts, each district involved must join
in the cost-shate application.

Cost-share applications for rutal assessment drains will only be processed after
the assessment vote has passed, the final desþ is complete, and a drain permit
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has been obtained. If the local sponsor wishes to submit a cost-shate

application pdot to completion of the aforementioned steps, a pre-application
process will be followed.

2 RrNc DrrB Pnocnnvr. This program is intended to protect individual rural
homes and farmsteads through dng dike programs established by water resource

districts. All dng dikes within the program ate subject to the Commission's
Individual Rural and Farmstead Ring Dike Criteria provided in Attachment Â.
Cost-share is limited to $40,000 per ring dike. Protection of a city, community
or developmeÍat are^ does not fall under this ptogram, but may be eligible for the

flood control program. The State Water Commission may provide up to 60

percent cost-share of eligible items for ring dikes.

Landowners enrolled in the Natural Resoutce Conservation Service's (NTRCS)

Environmental Quality Incentive Program (EQIP) who intend to construct rural
or farmstead ring dikes that meet the State Water Commission's elevation design

criteria are eligible fot a cost-share reimbursement of 20 percent of the NRCS

construction pâyment, limited to a combined NRCS and State \X/ater

Commission contribution of 80 percent of ptoject costs.

RecRentloN. The State'\Vater Commission may provide cost-share up to 40

percent for ptojects intended to provide water-based recreation. Typical projects

provide or complement watet-based recteation associated with dams.

InnICetION. The State \üØater Commission m^y provide cost-share for up to 50

percent of the eligible items for furþation projects. The items eligible for cost-shate

are those associated with new central supply works, including water storage faciÏties,
intake structures, wells, pumps, power units, pdmary w^ter conveyance facilities, and

electrical ftansmis sion and control facilities.

B¡.Nr SlenruZATIoN. The State Water Commission may provide cost-share

up to 50 percent of eligible items fot bank stabilizalon projects on public lands ot
those lands under easement by federal, state, ot political subdivisions. Bank
stabilzation projects are intended to stabilize the banks of lakes ot watercourses, as

defined in N.D.C.C S 61-01-06, with the purpose of protecting public faciÏties.
Drop structures and outlets are not consideted for funding as bank stabilization
projects, but may be eligible under othet cost-share progtam categories. Bank
stabilization ptojects typically consist of a rock ot vegetative desþ and are intended
to prevent damage to public facilities including utilties, roads, or buildings adjacent

to a lake or watercourse.

G



ATTACHMENT A
INorvrounr Runel AND FenustBeo RINc DIrB CnItpnre

MrNruuu DesrcN CnrtBRr¡

. Hnrcnr: The dike must be built to an elevatton 2 ft above eithet the 100-year flood or the

documented high wâter mark of a flood event of gteatet magnitude, whichever is greatet.
. Top \ùØrorH: If dike height is 5 ft or less: 4 ft top width

If dike height is between 5 ft and 1.4 ft: 6 ft top width
If dike height is greatet ¡han 1.4 ft: 8 ft top width

. SIoB Sropgs: 3 horjzontal to 1 vertical

. STRIp TOPSOIL ÄND \¡EGETÀTION: 1, ft

. .ADEeu,A.TE EMBÂNKN,TENT coMpÄcrroN: Fill in 6-8 inch layers, compâct with passes of
equ1pment

. SPRE,{D TOPSOL,{ND SEED ON RING DIKE,

LnNoowNER RESPoNSIBILITY

Landowners are responsible to address internal drainage on ring dikes. If culverts and flap gates are

installed, these costs are eligible fot cost-share. The landownet has the option of completing the
work or hitirg a coîtra.ctor to complete the work.

If contractor does the wotk, pâyment is for actual costs with documented teceipts
If landownet does the work, pâyment is based on the following unit prices:

SrRipprNc, spREÂDrNG TopsorI-,,\ND EIT,IeANKMENT FILL: Chief Engineer will determine
rate schedule based on current local tates

SBB¡ING: Cost of seed times 200o/o

Cult¡BRTS: Cost of culvetts times 150%

Frap c¡res: Cost of flap gates times 150%

Ornsn Fecrs aND CRITERIA

The topsoil and embankment quantities will be estimated based on dike dimensions.
Consftuction costs in excess of the 3:1 side slope standard will be the responsibility of the
landowner. Invoices will be used fot the cost of seed, culverts, and flap gates.

a

a

a

a

a



' Height can be determined by existing FIRM data. ot known elevations avatbble at county
floodplain management offices. Engineets or surveyors may also assist in establishing herght
elevations.

' The projects will not requfue extensive engineering desþ or extensive cross sections.

' ,\ dike permit is required if the interior volume of the rlike consists of 50 acre-feet, or more.
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