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commission heìd a speciar meerins ìn ,n.tlå*..n1!T!t r3Îfllå".!tå::,n ,l'ffi:State Office Building, .Bismarck] North Oáiotu,-òn September Zg,1983, forlft -purpose of contínuing.the àíscussion of thá iocation of the southwest
lipel:ne Project 'intake año ptpeline facilitiei. Governor-chairman, AllenI. 0lson, calìed the meeliirq to order at ll:00 ô.D., and requestedSecretary, Vernon Fahy, to presãnt the agenJã.

MI NUTES

North Dakota State hlater Corrnission
Bismarck, North Dakota

September ZB, ì993

MEMBERS PRESENT:
At len t. 0lson, Governor-Chairman
Kent Jones, cormiss'ioner, 

-Department of Ag.icu]ture, BisnarckFlorenz.Bjornson, Member froin tJest Fargo 
-

Ray Hutton, Member from Oslo, Minnesota
Alvin Kramer, Member from Miñot
Guy Larson, Member from B.ismarck
Henry Schank, Member from Dickinson
Vernon F.uhy, State.Engineer and Secretary, North DakotaState l,later Comnission, Bismarck

MEMBERS ABSENT:
ffiìn JãcoEs-on, Member from Alexander
Bernard Vculek, Member fron Crete

OTHERS PRESENT:
5[ate water Cormìssion Staff
Approximately 25 persons interested in agenda items

The attendance reg'ister is on file in the State Water Cormission off.ices(f i I ed wi th off i cia't mi nutes ) .

Ilt. proceed'ings of the meeting ¡rere recorded to assist jn compilationthe minutes.

CONTINUED DISCUSSION OF
LOCATIUN OF INTAKE AND
PIPELINE FACILITIES FOR
SOUTHHEST PIPELINE PROJECT
(SbJC Project No. 1736)

Governor 0'lson expl ai
purpose of this speci
the State lrlater Conmi s
calìed to continue the
and make a decis'location of the inta

of

ned that the
al meeting of
sion has been
di scussi ons,

ion, on the
ke structureand p'ipeline facilities for the Southwest pipeìine project.
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ggryi:slgn, s. Seprember 20, re83 meetirnl"[filu[T".5'llnì;åli0":!":.i:nrt!:
the .authority and the direct'ive to máke a decision oñ the proposaÍ tolocate the intake structure and pipeline on the Fort gertholb Indian
Reservati on . The State Eng'i neer' s deci si on wou'ld be determi ned fol'lowi nga meeting on . September 23, l9g3 in hlashington, DC between the U.S:
Department of the Interior and the Three Affiliated Tribes, and State Water
Cormission representatives participating ìn the meeting iñ a fãcifitãtiñgcapacity. The fo'llowing three cônditions v,,ere to be-discussed at thiõ
meeting and had to be met'in order for the State Water Conmission to evenconsider locatiJtg the intake structure for the project wÍthin the exterior
boundaries of the Reservation: I ) an agreement eiecuted among the ThreeAffiìiated rribes, .the state of North-Dakota, and the uníteu states
l]9P?l-tmen! _of the Interior, that woutd include an agreement by the ThreeAffiliated Tribes not to exercise any authority or poüer over tTre SouthwestP'ipe]ine Project, reìating to watei rights, -fees'and taxes, and otherissues, to ensure that the-totaì control of the Southwest pipétine project
would be under the State Llater Corm'ission and would be desighed to profectthe. stability and-dependabiìity of the project; Zl an Opiñion i"om theSolicitor of the Department of-the Intel'io¡, Soticitor I'tilliam Coldiron,stating that the agreement is valid and does not vio'late the trustrespons'ibilìties of the Secretary of the Interior; and 3) a Solic'itor,s
0pìnion on the ìegality of t-he ritñt:ot-wãy conveyance process andauthority for those conveyances for the-southwesi eipeti-ne projäct.

direcred by the commissìon rhat ir u,"Tlf;"..tlålåt.iifll"':: iil.tiiilîiistated were in. any way amended as a resu'lt of the september' 23, t9gå
meet'ing in l,lashinglo!, DC, that he may request, throulh its cháirman,calling a special State hlater Cormission meeding.-

meetins yqs herd in-r,rashinston, DC on t#ffi:lïr,tî!ürlt:;:tli:n::i'il:;
and Ronald Hodge, Attorneys, representeä the State llatei Conrnission at ihemeeting. 

-Based on di scussions i,rittr Ur. Dwyer and Mr. Hodge fol lowing inemeeting, Secretary Fahy said a number of améndments to the-conditions-have
surfaced, and as a matter of fact, are out of the realm of engineering
considerations at this time and the matter becomes a legal and ãinanciai
prob I em. For th] s reason, Secretary Fahy feì t that -the State l,Jater
Conmission should be a part of the finai deciiion, and thus warranted the
necessìty for a special meeting.

General for rhe Srare !,tarer cormirrion,Mti""::;.:ltlil¿ .tìili:åt;"î::ïffiilto provide jnformation to the Cormission màmbers to assist in making theirdecision. Memo ìs attached hereto as AppENDIX ,'A,,

that rhe srare r¡rarer Gorrnission r,ua .rÍluii3f;li'::l¿.i1"'.:;:l{.i;l3t'åffiÍ
I9l9-.t9 9" met. prior to the consummation of an agreement between the ThreeAffiliated Tribes, the United States Department-of the Interior, and theState of North Dakota. He said the agreenrent had to be lejatly-eñforceableagainst the United States as well aã the Tribes - it is not enforceable
agai nst the united states. The Tri bes al so had to reì .intu.i sh itsregulatory authority, and it appears that it cannot do that for á-period of

September 28, .1983



64

time sufficient to protect the State's interests. li1r. Cichy said that ".ifthe State's interests in lhe project are not protected, the-project cannot
gngender any investor confidence. Therefore, based ón the taci that theState l,later Commission does not have the assurances it needed to protectthe State's interest and that the marketability of bonds, under theseconditions: mlV be impossìble, it .is ny recorméndation thaú no portion ofthe Southwest Pipeline Project be êonstructed within the 

- 
exterior

boundaries of the Fort Berthold Indian Reservation.,'

Co¡mi ssi oner Larson questi oned i fthe State Water Cormission could provide the legal enforcèmãñi of thecontract if the Tribes wanted to be a part of the-pipeìine and the serviceof the pipeline.even though the State'does not enlei- into the proposed
agreement to Iocate the ìntake structure and pipeline on the reservätìôn.

discussions sone time ago with
engineer, they 'indicated they were n
for water service, but they- were on
finances on the Reservation. Secre
been the pìan and it has been clear
include, and have inc]uded in the capacity of the pipeline, suffic.ientnllgf to provide for the needs on the'southern segment bt ttre' Reservationwithin reasonabìe growth demands.

Reìative to Cornri ssioner Larson's
concern of contractual enforcement, M: ke Dwyer responded that if the Tribes
decided they wanted to receive water servióe from'the pipeline, the Statãwould enter into a water service contract with the fri¡bs simílar to the
contracts that were entered into by the cities for this type of service.

Ms. Alyce Spotted Bear, Tribal
Chairman for the Three Affiliated Tribes, siated 'that the ñecessary
assurances have been received relative to the three conditions. Shäpointed out to the Corrnission members the fact there are already twoexisting oiì and.gas pipeìines on the Reservat'ion and that the pipätinãð
have been in existence for more than 25 years with no problems. '

Three Aff.iriated Tribes, reirerared i[; li' l[3"ð.0t3Í3ll"r3l' .l3!5
Cormission meeting, the Conmission asked the Tribes to woi-k wtth the Unìted
States Government to meet the fo'llowing three conditions: l) an agreenent
executed by the Three Affiliated rribes, the u.s. Department -of 

theInterior, and the State of North Dakota; Z) a Soìicitor,s'Opinion from the
Department of the Interior stating that the agreement was valid and doesnot violate the trust responsibilit'ies of the Secretary of the Interior;
and 3) a Solicitor's.0pÍnibn on the legaìity of the rig-ht-of-way cònu.yunceprocess and authority for those conveyanóes for the- Southweit pipätine
Project.

Mr. Cross said that a meeting was
he'ld on September 23, 1983 with representatives from ttre poiiðy iiãe õr tne
Y:1.. Department_ of the Interioþ, the Assistant secrätary- for IndianAffairs' and also with an assistant Sol'icitor. Mr. Cross referred to aletter to Governor 0lson, dated septernber 23, ì993, signed by Mi. william

September 28, l9B3
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rnent. tle bel i eve such wai ver i sv. ,licari ì la Tribe, 617 F .Zd 537
T30 TlltEZT-ãñdw.ÌTf make rhe tribe

ate to seek specific enforcement or

Solicitor's Opinion does in fact

the Bond Counsel, indicated that the
Counsel, and even more so the unde

ently and are the types of opinions
te lawsuits. He said we cannbt live
e bond issue w.ith those types of
things that have to be avoiääa.

Mr. Bre'itl i ng stres sed that i t i s
basic criteria-be met so that Bond

not be avoided.

said rhere are orher irems wirhin rhe .ålrllll'#i.l'.:l::".H'
There is an indicarion rhar two of tne areài iñ-wñtcñ-õ.ãiñãnã.,adopted would be precluded from being ã¿ðpiðã; 

"'håwever, 
as far

Breitl i ng
concerns.

can be
as other

September 28, 1983



ordinances are concerned it courd gguse probrems in the futureof this narure. He noted-iñåt tñã-ioii;iõ,^Ì, bpinion didrhem. The contracr rg¡,¡ i¡rpiv ir,ãt-ihò-ñ;.;mànt of the rallow that to happen without [häi. .pp.ovar.'-'it'ao.sn,t sayapprove something 'inconsistent with [ñã iåñ; of ine conrract.

66

for projects
not address

nterior wonrt
they won't

[ìpinion in this case is Mr' Breit]ing said the Solicitor's
tri story 'ì'n -iiå.tf, 

Uakota ry General ' s Ooi ni on, and
incóñsittent'îigr prior rveral court ¿äcisioñs ãre
very same problem exists ; Opinions. He seid that
detärminãtiäñ_ inconsist I to a subseouent judicial

Ë¡3!ifï;;lä" m:t;tH. tÍ,.1å.,30'll:. ;iji,.:l;

necessary field. work is aìready severalt;:Ï:tHdecision nuit be made at it,iË meeting reìativeinrake srrucrure and.piperinõ sõ thai ä"näii.ð'iãthe engineers to begin lñeii-riãld work no rater t

:1ffi.,:!:"rfllgi. olli discussion rharMr¿r.,.*T,^,3:3"r.1îot[f,:"0..::i::lJ
consiàôr-- roðàiins--[n" lio"lîff'"1'T;:.t?lr,:lReservation. Mr.-Cross
of itå_Unilå¿ Siates as t ey have the oarticiparion
Acting Assistant Secretar ,!V ttr9. signäture oi the

conrrac-r is bindins. ¡r,1lo'c.3!:låi:.l!å t;flål
ring from the state'water cormiiiion'--iãiy"., andev have fears rhar if thts wóuiã-åñä ,i-'in courrnot be enforceabre. He requested tõ'be informedState wants fron the Tribesl --

indicared rhar the stare is nor .unn.rrll;iil:i.n. llï3!, r,uuåo.illt.ålllevervthins in their power to máte añÌ;-;é;Ë#;; work, bùr;h;; is tackins'is the trustee's parlicipatioñ. He said the statevervthint-iñe i"iues ñuie-oõnÅ, oui it'ir-ärrãñtilltinlÏT å3:i:ili:t;;.:5on the Bond counsel and ttre átiórneys advice mùiù be nade today in order tokeep the project on sch-
essäntial rieiä-Ù,grl( i.rpi 'fl:'::fi ,lounnll."lHl:location for the intake itgrea-t reluctance because elected, it wilì be with
ínvóìve¿-Ëv-iðäiii nt-ir,ã-i nå'ilitå,'l3lo. 

courd be

sked the.rriuelntn:;'ii';;8J :l.tl:.::;lir:îi ::;eemenr is. sufficient to -meet -i¡ã- 
åón¿itionsnd wourd rhe Tribes ue wiirñõ-io iiãn¿'Iåaav torrh Dakota from anv tosi tt¡ãt-rõrrã-ðäãr"'ir rhed for rhe projeci beãause thi s 

- ãtiã*.nt i s

September Zg, l9g3



insufficent? He saìd if the Tribes could provide these assurances in somebinding form that the Tribes would share wi[n-ttre-State or norih-oãkot. .nyfinancial risk as we move forward, he felt itre con¡nission wòuiã ¡À willingto consider this.

Mr
have to confer with the Tribal Chairman,
would not be reatistic, and furthermorá,
previous negoti ati ons.

received cails from Tribar councir memoelScÏ:'H"rtilå ,l;i:: åf'tn!"Berthold Landowners Association -expressing-objãctions to locaiingintake structure and p'ipeìine facitities on tr'e-ïñàian neséruuiiõñ.

It was moved by Cormission Schank and
seconded by Conmissioner Bjornson
that the State l,later Commission approve
engineering of the finaì design wittr ttre
Renner Bay area as the locatiõn for the
intake structure for the Southwest
Pipel ine Project.

In discussion of the motion,commiss'ioner Krarcr suggested,_ and ¡vas concur"ãà to by the cormissionmembers, that the Comnisiion wtil act accor¿iñglv-ir-ã 
"ãipoñrã 

iõ-rece.ive¿from the Tribes re]ative to sharing a financiaÍ iisk wittr [¡à-itaie.
AII members voted aye on the motion;
motion declared unanimously passed.

At the ConmissÍonIs May 19, l9g3
meeting,-a presentation was made byHr. David Harrison relative to a

A T

non
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Cross indicated that he would
but noted he felt this conditionit had not been a condition of

has
Fort
the

oner Kramer,
Hutton, and

t the meeting

so
Governor-Chai rman

RED RIVER VALLEY
INTERNATIONAL I^IATER
SUMMIT CONFERENCE

the State
i nformati on
acti vi ti es.

ference which is schedured for oeceroeleS :ll'6,u'l¿8ü 
tî1.'ä#:"1"11!:

cormissioner Hutton briefly discussed speciiìci-or the ionie"àñce, andnoted that Mr- Harrison has been working wiiñ t'layors in ilre- nô¿ River
Ill]:l .!o-::t up rhe conrerence which ne rrõpãs wiliùitirätãii läãà ro acnange ìn the way River Basin cormissions arä managed.

Ensineer and sraff ro. parricli:.:'îl"rHåt3:.f:ru;::tll'lffiiå:
and techni ca'l i nvo'l vement 

' only on the agency, s är""eni

It was moved by Conrnissi
seconded by Commissioner
unanimously carried, tha
adjourn at 12:00 noon.

State Engi and Secretary

September 28, l9B3
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APPENDIX "A'

GOVERNOR ALL€N I. OLSON
CXANMAN

VERNON FAHY
SECRS'TåRY À SIATE EN(¡ñ€EI

MEO 1O:
ERCDI:
RE:
DAE:

Vern lbtr¡2, State g¡gÍ¡rær

lhis næ¡o t¡fi"* ttn lqat flarrs tl¡at tan¡e srrÊaced in an att€npgto neæLiåte an aç€ãEnt to Læate tte Silpp iÍEa¡(€ rr¡Iüri¡ ttæ e¡<tertorbq¡¡raries of tle ¡rort Èrtlæld r¡di¡n r€ernafid TI=-ii""Ï däft
agreenænÈ,, r,rhictt was derek¡=d
aÈtached, fur ycnrr i¡Éo¡rmticn.

far as tle Ueparffi, of Interior
neçmfess of rdrat ¡tlrtt¡ ÞlcoÈa a¡rt
e>¡tent
in ûLis

seve¡:al revisia¡s rææ rrre'¡e to t¡Ë a$eeÍErt tl¡at was pesented byo9 oût segteocer 20ür. üEse ct¡a¡¡Ees affest, tlE Lqlg-telm ãcaU¡-fity arnenf_oræabüity of tåe contracE. cre toü.qrirq sections *t crrt d¡n¡ôificaLiø¡s ard üËir rauiti.cati.øls ?

Parties

si¡æ tl¡e united stat€s DæaËrertÈ, of tj¡e rnÈerjor, þ aaeg¿teaof 6n9ress, i.s the tn¡stee orær r¡di"* 
"t¿ 

ihãl"n-Þsenratigls, ore of tåe cqr¿i.Èi.qrs as establisrrea ry ûE \¡l"tl¡ÈI¡ota state !Ët;er Gr¡ntssisr vas ttrat ttc oepart¡rern of In¡erjor
. IJI onclen to insr¡¡e a birrtirg
tl¡at tlris agreacnt rr¡¡st iJrcùde

a Pa¡tfl. ft¡Ëtler, basedrs offi.æ, tåe Oçarfrrcrre ofr¡teric rdtt rcrt, or ca¡EÈ, be a part¡r to tåis agresrenË. sÍ¡Eetìe Oepartn=t of Interjc will
bot.Irxt t!, üfs ag¡esrstÈ.

agtreefrEnt.

9oo losT Bouievcrd - Brsmorck, Ncrth Doxoto - s8sOs oïl 22A 27 ñ



!,tþ to Vern fãfr1z
septster 27, L983
Page 2

ÈE¡la rf¡ ¡¡ürøl..Ev

A basi.c qr:li-tia¡ establíst¡d hry tÏÞ SE for ørsiderilg tåe
resenraLi.m inta¡e locaLidt ks tåat t¡e útree Ej¡es ru¡¡'d ag¡ee
tþrt,
1Ére
íts
rqufatøf . Fi¡sit,, by oqrtrac,lilaf agreurt,¡ a lllibal
eûtity c€ûr ænrJelt or mir¡e tåis arrtlnrj.ty. Ib¡særr::lî6FrrêÉiêDtã*'.
ùives öf tlÞ Solicitørs offi,æ of ttc D€part¡Er¡È of tlÞ-tiûerior-
ttarc i¡djcatect tl¡at nosÈ of tlæse prcvisiørs i¡r tfiis agrresEnt
pú€rridi¡rg for t¡¡e rair¡er of Î¡ri.bal Eg.Er ard auÉnrity r*ould fDË be
leqaffy er¡fæable. Specifically, it atr[pars that crrly t]E taxing
a¡rl ævenæ geraratir¡g anttnrity 6¡ld' be wai\¡ed. fFsair¡er of
otlær regrd"atory. arttnni.Qr, i.rclldiflg ¡¡egrdåtory auÈlrriþr orær
water, nay rnt be legaUy enforæable even tlrugh included in t¡e
agreãE$t.

Itæ secord appn:oætr rüüd be for úe ffiree Tri-bes to adcpË an
orúi¡¡a¡æ e¡ranpEi¡tq tt¡e S{PP fim aIl tri¡al regnrlaticr i¡ a¡¡fr
fiot¡t. es prìded i¡ ttæ argresær¡È, this ordi¡aræ qrld be repealed
or anerded by the lllhree I?ibes ørly with tàe çaovaf of tJæ Sæetary
of tl¡e I¡ñerior.

llris a¡4uoach does rpt pûsr/i^de any Lørgrten Ui:rfi¡g qÉractr¡a.l
ømitÍËftt. IJ üE lÊree l?ibes decides b e¡erciæ re$ú-atnrl,
auttnri'ty over tte SúEP, it cq¡ld sirply repeal or nodify iLs
ordi¡arpe, srËject b tlle æroraf of ûre SeEìetary, allal Àbút
Þlcsta's crrly reæurse spuld be to attsrprt to ænviræ tte Secetary
rpt to ap¡to\re tte chä¡ge.

In sumara, 't¡e libes har¡e j¡¡tærcnÈ. regulatory autlrorÍþr on
ûÞjr rcservEÉist. llris ra¡r be ønte¡@ bry @ÉrasÈ or by ordi¡a¡re.
I¡ æch cas¡e, librth ÞJsta is rp't, giræn st¡ffi.cie¡rt legra1 pootecÈion
to jttstÍfy plâcifq a J<e1z csúpcnenÊ, of a rn¡tti{nilliofi doltår pnoject,
rritflin tl¡e resenraÈiø br¡¡farÍes.

mi¡q
Based upm tåe reøucr¡datiqrs of bqrd cqmsel that as a

rni¡¡i¡m tìe State of ¡ürrF¡ [bkoEa ÍusÈ, t¡aræ elr fþps qdítiø¡s
set fo¡th on Seþtenber 20 tæü,, it is orr fegal opinicr that tÌ¡ese
ærditiøs carpt be net. The¡æføe, ít nurld be e*rely rliffi.cult
if rpt i:rposslrù.e to obtai¡ a¿qrate borrt ratinæ a¡rd b have
assurarpes f:.Ern the bød r¡¡le¡r¡riters that t¡e bqlds q¡Ld be
¡narketed.

6rplusiqr

In ærn}¡si.qr, the SúE estabillst¡ed certain oøÊitiq¡s ttnt had
to be net, prior to tte curstunËtiø¡ of ttris açeænt. Fj¡st, tlæ

v

\,

I
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S€rFrÈsùer n, L983
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JJC:str

t tlÞ ttrrited States
against tte ltnited

Statea. Seød, tl¡e llibes had its regt¡l¿El¡-
atrtr'øityúæaperiod.ofLiræ
srfficient lf tåe Staters
fttere"ts ln tlp proJect, a¡e rpt pnptectea, tlË frcject canæt
engender a¡ry irrt/esbr cq¡fiderrce.
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APPENDIX "B'

United States Department of the Interior

Or8¡CE OF THE SOL¡CTTOR
wAsH¡ltcrroN¡ Dc. 2ú2{l¡

SEP 2': i9iÏl

flcrprable Allen I. Olsen
Gover¡prr State of North Dakota
state capiÈol
Bignarck, lbrth DakoÈa 58505

Þar Goræ¡morr0lsenc-- --

the Îlrree Àfflllated Tribes of the Fort Þrt¡ìold ResenraÈlon h¡w subr¡ltted for
o.¡r revÍer a copy of the propæed coritract, betseen tlte SÈate of Dbrth Èltot¡
and tÌ¡e T?rree lttbes for the locatton ør tl¡e Fort Þrthold Resewâtiqr of a
port,ion of the Scr.¡tJnræt ¡{atÊr Pi¡nlire. Section X, ¡nrqraph 4 of the corr
Èract stâtes tlrat as a condltlqr pæædent to th€ exeq¡tfqr of the æntractr
tÌris office lc¡st lssr¡e an opinlot-or¡ ttæ valldÍty of tlre ænttact. À ¡naterial
elenent of the ørtract is tJtât the lribeg sill take an¡r ste¡s rncessa4r in
order to hatrÊ a rightrcf+ay granted to the stat€ for the pl¡rllne. llE
StaÈe þas also rrerbally æquested that ce addless the legality of tte
pnoæ<furæs beirg used to conræy the rightrcf<ay Èo the State.

With res¡nct, to the fÍrst issue¡ thê vatidity of tåe ø¡Èra&.t 25 U.S.C. S8l
requiæs- t¡rât Ule Secretårtr n¡st appro\te nÞst ætìÈract-s betren tlltÉ parties
and India¡¡ Èribes in order for tlræe conÈrâcts to tæ enforceable. fn
essenæ, SecÈIon 8t is a federal statr¡te of frauils prcnision deslgned to
prctect, tribes frun orreræadrirg by rsrlndians. Ttre ¡lct was originally
p""sed in 18 isions thaÈ ha\re been a¡rended or
lendered rng tìlfËêSSr .9,9.., Üte tÍtle of the
Section and r to the apprcval of æntracts
nade by lrdlvlù¡al Indlans 'not clttzens of Èhe United StåÈes.r ffitile
leases-and otlrer transacÈíqrs involvirp Ènrst lands ente¡ed inÈo þ
lnCivldr¡al India¡s under ståtutes zuctr as 25 U.S.C. 5415 stllt' ræquire
approrral of the secreÈary, gelæral qrtracl approval urder secÈion 8l was
elinrinateo Ð tj¡e Act of Jurc 2r L921. 43 staÈ. 244r Èhe act' tÌ¡at' ¡nade

Irdlar¡s cltliene. Sirnllarly, t¡e ÀcÈ requires that t}te Secr€Èâry and tlte
@rmíssiolær oÉ India¡r Affairs both ærorre tlæ conÈracÈ. AlI furptiotts
of ttp GrurissioræE tGE€r lseverr ræstêd in tìe Secrtary ptrsuanÈ to
fÞorganlzatl63t PIan lb. 3 of 1950, 64 SÈ8È. L262' co¡¡r enclæed. Ihe
teads of tle r¡ariq¡s h¡æar¡s ard agerrcies of t}te tÞpar^tncnt rtl e¡ercise
Èheir authorfty ttr¡orrgh delegattons of autlnrfty issueO bV -U,e Secrætåql.
the presenÈ delegatiqr of authority fmn the Secætary Èo the Assistant
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S€cretârlF-Indian Affairs brar¡ ls$ed on lbvenrber L7, 1981' and is fo¡nd at
ãgt-U{ Alt, a oopy of which is also enclo.sed. T?rls delegaLion ænfers all
of the autinrity óf Ure decretary on ttre ÀssistanÈ Secret¡ry excepÈ for the
ãùUrority to æir,espond dir.ectly-with the Èesident ard tor the autåority
iã-pertoim legal ,æ-rk. The latter authority is vested in tlte Offiæ of
the slicitor.

n furtJrer delegated to thc varia¡s
I an dvised, lrrever, tlraÈ because

te

h¡rther, the 6¡¡t the 1tibesr soverelgn lmuntty
tr,crr suit for the h

waiver Is effectl I7 F'2ð
5¡t (lorl¡ cir. 19 - tribe
ancnable to st¡iÈ in order for tlre State to seek specific enforærenÈ or
danrages under t}te contract.

Ihe secorrC issr¡e of ænærn to ttre State is tÌre validity of ttre right-of-
the Provlsiotl€ of the Pr4osed

o¡ring a ri€htrcf-nay frcrn the
rtil¡Èe of tlre Pi¡nllre. fhis
state bY ttte llibes. Àlthorgh
. 5323 Ê gÊg. ' tx¡r the regulations
e auttrority-to assign a right'oÉq¡taYt

tàe secreÈar¡rrs authorlty or¡er tlre rigÙrt-of.+ay procefts¡ is qr.rite b'road arr:t

ne nas wiOe äisezetion in lw to ereréise his -ar¡thorfW:_ 
@

Iyar¡.sÞrtåtionCcnÞånv v. ¡ilatÈ, 700 F.2d 550 (9tå Cir. I9E3). A si¡nrrâE eÈâtuËêr

leaslng of Indian la¡rds' also doee not

"p"¿i-i!fiy 
autËiizã-U,ã-assigrænt õf a leiase. Têtr Üre secretaryrs,

Ërynrfatøns-nulte prcvlsions for such igryenls. îs ârìd

Urã-E *ury's aütfrority to anerd hl elutations Èern¿¡tive
cognlzed arÉ cû¡rts'
.ZO tOfZ (gttr tttis
69.15 sPeci,fi tle

U

\,
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inclusion in the ænv€yanclng trrstnnent oC any CerG €reed to by tlle
rrrlian lar¡dq¡rers. rnagn¡ch as a ¡utertal part of the iigrrtrce-tåy
agrtænÈ bettæen the lribes and tt¡e lrdivtdr.¡al landonners Ís a onsent,
to the assigrnent of tte qight-of*ay to th€ staÈe, ¡æ have no da¡bÈ that
9ucù a pKlrrfsi6¡1 is property lncludable ln the rtght-of-rray ænueyanclrp
lnstn¡rnnt and that ÍJre-Itibes may æassign tf¡e right=e-rdåy to Èñe S¡¿te of
l{orth Dakota.

The äctual rnrk on right-of*ay applicaÈÍcrs.and the grantlng of rlghtsr
ofrray have beed deregate<t to ÜË ÈIÀ.a field oÉftæsl üre rbË Beftþrd
Agency puperfntendenÈ has, grrsua¡t to r0 BrÀM 3, tåe autlnrity to apprcr/e
9. rígtttAfn"y in qræsÈion and le procesefng tj¡e rtght-of*a| 4priätiarfrs¡ the Írdlvldrral allotteee to tlp 1tlbes. Sinilarly, the Supelintendentt.= tl- authoríQz to issr¡e a @rirreyaf¡æ for tJ¡at porÈior¡ of the rtghtof-
uay tåaÈ Èrarrerses Èrlbal lands atir€ctly to the SLate.

rn eurnary, tàe secætary and tl¡o€€ actlrp qr his behâlf Ê¡r$¡ånÈ to
delegated authorityr lrave tJre diser¡eÈionary authority to a¡prcve tlrc
propæeo contract and to grant tlre neæssary rlgùrt-oË+ay.--sha¡rd ttre
AssistanÈ secnetarr-rndÍan Affairs or hls sr¡bordtnates decide, afterrevfairp the variq¡s agæerænts, NEPA cor¡sideratiqrs, pa¡zrcnt prcvisions¡
and other ereænts of the æntract¡ to approne t¡e cqrtiaét ar¡al- rþht-
of-vayr it is o.rr oginiori that, the q¡tract will Þ bindÍrp on the-¡nrties,
tlre righÈ-of*,al wirl provide the rËc€$¡åry pro¡rrietar:r inteæsc fol tlte
SÈate Èo ænstn¡et tlte pipelirn, arid Èhe obtigations and dr¡ties of tlre
UniÈed SÈat€s to Ule Èibes under applicable statutes and regulationswill har¡e ben net.

Sinærely¡

E¡closures
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